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BEFORE THE NATIONAL LABOR RELATIONS BOARD

_________________________________________
)

In the Matter of )
)

MANHATTAN COLLEGE, )
)

Employer, )
)

- and - ) Case No. 02-RC-023543
)

MANHATTAN COLLEGE ADJUNCT )
FACULTY UNION, NYSUT, AFT, NEA, )
AFL-CIO, )

)
Petitioner. )

_________________________________________ )

EMPLOYER’S MOTION FOR THE
RECUSAL OF MEMBER NANCY SCHIFFER

Employer Manhattan College (“Employer” or “Manhattan College”) respectfully moves

for the recusal of Member Nancy Schiffer because she was employed as Associate General

Counsel for the American Federation of Labor and Congress of Industrial Organizations (“AFL-

CIO”) at the time that it appeared as amicus curiae in this case. Accordingly, Member Schiffer’s

recusal is required pursuant to 28 U.S.C. § 455 and federal ethics rules governing administrative

agencies as set forth at 5 C.F.R. § 2635.101.

Recusal is further required if Member Schiffer was involved in any way, either directly or

indirectly, in the preparation or submission of the AFL-CIO’s amicus brief in connection with

this matter, including but not limited to the AFL-CIO’s decision to file as amicus in this case.

To be clear, Manhattan College does not in any way question Member Schiffer’s

integrity. Nevertheless, recusal is appropriate and necessary for the reasons set forth in this

motion.
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BACKGROUND

Employer Manhattan College is a Lasallian Catholic College affiliated with the Christian

Brothers, a Roman Catholic religious order. The Petitioner, Manhattan College Adjunct Faculty

Union, New York State United Teachers, AFT, NEA, AFL-CIO, is a local union affiliated with

the AFL-CIO and the American Federation of Teachers, AFL-CIO (“AFT”). On or about

January 10, 2011, the then-Acting Regional Director of Region 2 issued a Decision and Direction

of Election ordering an election for the petitioned-for unit of adjunct faculty at Manhattan

College. On or about February 16, 2011, the National Labor Relations Board (the “Board”)

granted Manhattan College’s Request for Review of the Acting Regional Director’s Decision and

Direction of Election, but denied Manhattan College’s request to delay the election until the

process of review was completed. In accordance with the Board’s order, the election was

conducted, but the ballots were impounded after the close of voting.

In this pending matter, Manhattan College contends that it is a religiously-affiliated

institution over which the Board has no jurisdiction. Manhattan College also contends that the

Board’s “substantial religious character” test improperly requires Board officials to probe the

nature and authenticity of an institution’s religious identity contrary to the U.S. Supreme Court’s

decision in NLRB v. Catholic Bishop, 440 U.S. 490 (1979). Manhattan College further contends

that the Board should abandon its unconstitutional “substantial religious character” test in favor

of the three-part, bright-line test articulated by the D.C. Circuit in Univ. of Great Falls v. NLRB,

278 F.3d 1335 (D.C. Cir. 2002) and Carroll College v. NLRB, 558 F.3d 556 (D.C. Cir. 2009).

On or about September 23, 2011, the AFL-CIO and the AFT jointly filed a brief as amici

curiae in support of the Acting Regional Director’s assertion of jurisdiction over Manhattan

College. In their amicus brief the AFL-CIO and AFT argue that the D.C. Circuit’s three-part test
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“rests on a fundamental misreading of Catholic Bishop” and offer an alternative test for asserting

jurisdiction over religiously-affiliated institutions. Specifically, the AFL-CIO and AFT propose

that the determinative question should be “whether the faculty members in the petitioned-for unit

perform a religious function.”

At the time the AFL-CIO filed its amicus brief, Member Schiffer was employed by the

AFL-CIO as Associate General Counsel. Upon information and belief, Member Schiffer held

this position from 2000 to 2012. In July 2013, President Obama nominated Member Schiffer for

her current position on the Board. Member Schiffer was confirmed by the Senate on July 30,

2013, and sworn in as a Board Member on August 2, 2013.

ARGUMENT

I. MEMBER SCHIFFER MUST RECUSE HERSELF BECAUSE SHE WAS
EMPLOYED AS ASSOCIATE GENERAL COUNSEL OF THE AFL-CIO WHEN
THE AFL-CIO FILED ITS AMICUS BRIEF IN THIS MATTER

28 U.S.C. § 455 (“Section 455”) sets forth the standards governing the recusal or

disqualification of federal judges. Pursuant to this statute, a judge should disqualify him- or

herself, inter alia: (i) “in any proceeding in which his impartiality might reasonably be

questioned” (Section 455(a)), and (ii) “[w]here in private practice he served as lawyer in the

matter in controversy, or a lawyer with whom he previously practiced law served during such

association as a lawyer concerning the matter” (Section 455(b)(2)).

It is generally accepted that Section 455’s standards apply to officials of administrative

agencies, including Members of the National Labor Relations Board. Overnite Transp. Co., 329

NLRB 990, 998 (1999) (statement of Member Liebman on a motion for his recusal). See also

Lee v. E.P.A., 115 M.S.P.R. 533, 545 (Dec. 9, 2010) (policy of Merit Systems Review Board is

to apply Section 455(a) in assessing disqualification); Appeal of Envtl. Safety Consultants, Inc.,
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06-2 BCA P 33321, 2006 WL 1806497, *1 (A.S.B.C.A. Jun. 19, 2006) (the Armed Services

Board of Contract Appeals “looks to Section 455 for guidance on recusal issues”); Hydro

Resources, Inc., 47 N.R.C. 326, 331 (Jun. 5, 1998) (holding Nuclear Regulatory Commission

Licensing Board members to same disqualification standards that apply to federal judges); S.E.C.

Release No. 38545 (April 24, 1997) (Securities and Exchange Commission adopting a standard

for recusal that “borrows heavily from the conflict of interest standard applicable to federal

judges” under Section 455(a)). Indeed, even though two Board Members have stated that federal

administrative agencies are not bound by Section 455, they have also recognized that “the

standards set forth [in Section 455] as well as their construction by the courts offer useful

guidance in the application of” the ethical standards that expressly apply to Board Members.

Serv. Emp. Int’l Union Local 121RN, 355 NLRB No. 40, at *9 (June 8, 2010) (Member Becker,

ruling on motions for his recusal).1 See also Caterpillar, Inc., 321 NLRB 1130, 1132-33 (1996)

(Chairman Gould, on a motion for his recusal, stating that he “take[s] seriously the [recusal]

standards applicable to judges”).

In the instant matter, Member Schiffer’s employment as Associate General Counsel of

the AFL-CIO at the time that the AFL-CIO filed its amicus brief in this case necessitates her

recusal under Sections 455(a) and 455(b)(2). First, Member Schiffer’s recusal is required under

1
In this opinion Member Becker cited Greenberg v. Bd. of Governors of the Fed. Reserve, 968 F.2d 164 (2d

Cir. 1992), for the proposition that the standards set forth in Section 455 apply only to Article III judges.
Greenberg, however, is inapposite to this case. In Greenberg the court expressed concern with disqualifying
administrative law judges under the appearance-of-impropriety standard of Section 455(a) because
administrative law judges “are employed by the agency whose actions they review” and would therefore “be
forced to recuse themselves in every case.” Id. at 167. Here, in contrast, the appearance of impropriety is
drawn not from the perception that Member Schiffer might be partial towards the NLRB—her employing
agency—but from the perception that she might be partial toward an amicus that has taken a position in
support of one of the parties to this matter because she was employed as Associate General Counsel for that
amicus at the time it filed its brief. In sum, while Section 455 may not be applicable by its express terms, it is
well-recognized as providing important, if not binding, guidance to federal agencies like the Board in
performing adjudicative functions.
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Section 455(b)(2), which obligates an adjudicator to disqualify him- or herself “[w]here in

private practice he served as lawyer in the matter in controversy, or a lawyer with whom he

previously practiced law served during such association as a lawyer concerning the matter.” 28

U.S.C. § 455(b)(2) (emphasis added). As the Ninth Circuit has stated, Section 455(b)(2) presents

a situation in which recusal is mandatory regardless of any other factors because in this situation

“an actual conflict of interest exists[.]” Preston v. U.S., 923 F.2d 731, 733-734 (9th Cir. 1991)

(emphasis in original) (when a lawyer with whom a judge previously practiced law served during

such association as a lawyer concerning the matter currently before the judge, it is unnecessary to

“explore whether an appearance of partiality” exists).

Here, lawyers with whom Member Schiffer practiced while serving as an Associate

General Counsel for the AFL-CIO—Lynn K. Rhinehart (General Counsel of the AFL-CIO and

Member Schiffer’s former direct supervisor) and James B. Coppess (Member Schiffer’s former

fellow Associate General Counsel)—served and continue to serve as “lawyer[s] concerning th[is]

matter” by having co-authored the AFL-CIO’s amicus brief. 2 28 U.S.C. § 455(b)(2).

Significantly, because Ms. Rhinehart and Mr. Coppess filed the AFL-CIO’s amicus brief while

Member Schiffer was still employed as Associate General Counsel for the AFL-CIO, they served

as “lawyer[s] concerning this matter” during their association with Member Schiffer. See id.

Thus, pursuant to the plain language of Section 455(b)(2), Member Schiffer must recuse herself

from this matter.3

2
Laurence E. Gold, another former fellow Associate General Counsel of Member Schiffer during her tenure at

the AFL-CIO, is identified as “of counsel” on the brief.

3
Further, to the extent that Member Schiffer advised the AFL-CIO in any capacity in drafting and filing its

amicus brief, Member Schiffer’s recusal would be required under Section 455(b)(2) for the independent reason
that she herself has “served as a lawyer in the matter in controversy.” See also In re Charges of Judicial
Misconduct, 465 F.3d 532, 538-539 & n.3 (2d Cir. 2006) (assuming without deciding that a judge should have
recused himself where he had briefly participated as amicus in a petitioner’s direct state court appeal from a
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Member Schiffer’s recusal is also required by Section 455(a), which requires recusal “in

any proceeding in which [an adjudicator’s] impartiality might reasonably be questioned.”

Section 455(a) is intended “to promote confidence in the judiciary by avoiding even the

appearance of impropriety whenever possible.” Liljeberg v. Health Servs. Acquisition Corp.,

486 U.S. 847, 865 (1988). Thus, under this standard, a judge must recuse him- or herself “when

a reasonable person with knowledge of all the facts would conclude that the judge’s impartiality

might reasonably be questioned.” United States v. Winston, 613 F.2d 221, 222 (9th Cir. 1980).

Here, Member Schiffer must recuse herself under Section 455(a) because her service as

Associate General Counsel for the AFL-CIO at the time it filed its amicus brief would

undoubtedly cause a reasonable person to question her impartiality with respect to this matter.

See Hampton v. City of Chicago, 643 F.2d 478 (1981) (7th Cir. 1981) (upholding district judge’s

decision to recuse himself under Section 455(a) “on the basis that his impartiality might

reasonably be questioned since he could be linked to the filing of an amicus curiae brief . . .

during an earlier stage of this litigation”). The appearance of Member Schiffer’s partiality is

amplified by the facts that she was employed as counsel to the AFL-CIO for over a decade (from

2000 to 2012) and that the AFL-CIO’s General Counsel’s office employed only seven Associate

General Counsel at the time the AFL-CIO filed its amicus brief in this matter.4 Although

Member Schiffer’s position as Associate General Counsel at the time that the AFL-CIO filed its

amicus brief should be dispositive, her long tenure in a small office of lawyers makes the need

for recusal in this case more obvious. Ultimately, were Member Schiffer to participate in

criminal conviction and 13 years later presided over a challenge to the petitioner’s execution filed by persons
other than the petitioner). In In re Charges of Judicial Misconduct, the Second Circuit assumed the need for
recusal without deciding it because the “matter” in which the judge had appeared as amicus was significantly
attenuated from the pending matter. Here, in contrast, the AFL-CIO has participated directly in the proceeding
that is currently in controversy before the Board at a time when it was Member Schiffer’s client and employer.

4
See Exhibit A, Schedule 12 to the AFL-CIO’s 2011 Form LM-2.
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deciding this case notwithstanding the AFL-CIO’s role in this matter during her tenure as its

counsel and employee, her involvement would create an “appearance of impropriety” that would

undermine the public’s confidence in the Board as an adjudicatory body. See Liljeberg, 486 U.S.

at 865. This perception can be avoided—and, it is respectfully submitted, must be avoided—

only by Member Schiffer’s recusal from this case. See id.

Finally, the basic ethical obligations set forth at 5 C.F.R. § 2635.101 (“Section 101”) for

federal administrators—including Board Members—also require Member Schiffer’s recusal

from the instant case. Section 101 states that “[p]ublic service is a public trust” and that “[t]o

ensure that every citizen can have complete confidence in the integrity of the Federal

Government,” public employees—including Board Members—must “respect and adhere to the

principles of ethical conduct set forth in this section.” 5 C.F.R. § 2635.101(a). Such principals

of ethical conduct include, in relevant part, that federal employees “shall act impartially and not

give preferential treatment to any private organization or individual” and shall “endeavor to

avoid any actions creating the appearance that they are violating . . . the ethical standards set

forth in this part” as “determined from the perspective of a reasonable person with knowledge of

the relevant facts.” §§ 2635.101(b)(8), (14). A reasonable person would undoubtedly question

Member Schiffer’s impartiality with respect to this matter given that she was an Associate

General Counsel for the AFL-CIO at the time that it filed its amicus brief in support of the

Petitioner. Cf. Hampton, 643 F.2d at 478 (district judge’s impartiality would reasonably be

questioned given his link to an amicus brief during an earlier stage of the litigation).

Accordingly, Section 101 further supports the need for Member Schiffer’s recusal in this case.
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II. MEMBER SCHIFFER MUST RECUSE HERSELF FROM THIS MATTER IF
SHE PARTICIPATED IN ANY WAY IN PREPARING OR SUBMITTING THE
AFL-CIO’S AMICUS BRIEF

“The fundamental requirements of fairness in the performance of [quasi-judicial]

functions require at least that one who participates in a case on behalf of any party, whether

actively or merely formally by being on pleadings or briefs, take no part in the decision of that

case by any tribunal on which he may thereafter sit.” Serv. Emps. Int’l Union Local 121RN, 355

NLRB No. 40, at *9 (Member Becker, ruling on motions for his recusal) (quoting Trans World

Airlines v. Civil Aeronautics Bd., 254 F.2d 90, 91 (D.C. Cir. 1958)). Such participation includes

participation as amicus curiae. See id. (Member Becker recusing himself from a matter in which

he had coauthored an amicus brief); see also Am. Fed’n of Gov’t Emps. Local 12, 38 F.L.R.A.

1573, 1573 n.1 (Jan. 17, 1991) (Federal Labor Relations Authority Member Armendariz recusing

himself from participation because organization of which he was life member filed amicus brief).

Indeed, recognizing that an amicus brief can result in disqualification, many courts will decline

even to accept an amicus brief if its filing would cause a judge to recuse him- or herself from the

matter. See, e.g., Hydro Res., Inc. v. E.P.A., 608 F.3d 1131, 1143 n.7 (10th Cir. 2010) (declining

to grant motion for leave to file an amicus brief where it would have caused one or more

members of the court to recuse themselves from the matter); D.C. Cir. R. 29(b) (“Leave to

participate as amicus will not be granted and an amicus brief will not be accepted if the

participation of amicus would result in the recusal of a member of the panel that has been

assigned to the case . . . .”).

In accordance with these principles, Member Schiffer must recuse herself from this

matter if she had any involvement whatsoever in the preparation of the AFL-CIO’s amicus brief

or the decision to file it. Indeed, to the extent that Member Schiffer was so involved, this
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situation would be analogous to the situation described by Member Becker in Serv. Emps. Int’l

Union Local 121RN, where he recused himself from Dana Corp., 356 NLRB No. 49 (Dec. 6,

2010), because he had coauthored an amicus brief in that matter in his capacity as—like Member

Schiffer—Associate General Counsel of the AFL-CIO. 355 NLRB No. 40, at *9. Thus, if

Member Schiffer was involved in any manner with the AFL-CIO’s amicus brief, she is required

under any standard to recuse herself from this matter.

CONCLUSION

This motion is not by any means premised on questions of Member Schiffer’s integrity.

Nevertheless, Member Schiffer’s recusal is compelled given her representation of and

employment by the AFL-CIO, which, during Member Schiffer’s tenure there, filed an amicus

brief in this case in opposition to the position taken by Manhattan College.

Dated: October 30, 2013 Respectfully Submitted,

/s/ Stanley Brown

Stanley Brown
David Baron
HOGAN LOVELLS US LLP
875 Third Avenue
New York, NY
Telephone: 212-918-3000
Facsimile: 212-918-3100
Counsel for Employer Manhattan College



































































































CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of this document is being

served this day upon the following persons by electronic filing:

Executive Secretary

National Labor Relations Board

1099 14th Street NW

Washington, DC 20570

Hon. Karen Fernbach

Regional Director, Region 2

26 Federal Plaza, Room 3614

New York, NY 10278

Hon. Lafe Solomon

Acting General Counsel

National Labor Relations Board

Attn: Office of Appeals, Room 8820

1099 14th St., N.W.

Washington, D.C. 20570

The undersigned further certifies that a true and correct copy of this document is being

served this day upon the following persons by electronic mail at the addresses below:

Shelley Sanders Kehl

Kehl, Katzive & Simon LLP

317 Madison Avenue, 21st Floor

New York, NY 10017

sskehl@kkslegal.net

James B. Coppess

Katrina Dizon

American Federation of Labor and

Congress of Industrial Organizations

General Counsel’s Office

815 Sixteenth Street, NW

Washington, DC 20006

kdizon@aflcio.org

Daniel Esakoff

New York State United Teachers

55 Christopher St., #2

New York, NY 10014

desakoff@nysutmail.org

Jeffrey M. Berman

Seyfarth Shaw LLP

2029 Century Park East, Suite 3500

Los Angeles, CA 90067-3021

jberman@seyfarth.com

James M. Harris

Seyfarth Shaw LLP

2029 Century Park East, Suite 3500

Los Angeles, CA 90067-3021

jmharris@seyfarth.com

John J. Toner

Seyfarth Shaw LLP

975 F Street, NW

Washington, DC 20004

jtoner@seyfarth.com

Edward R. McNicholas

Sidley Austin LLP

1501 K Street, NW

Washington, DC 20005

emcnicholas@sidley.com



Gordon D. Todd

Sidley Austin LLP

1501 K Street, NW

Washington, DC 20005

gtodd@sidley.com

Richard E. Casagrande

New York State United Teachers

52 Broadway, 9th Floor

New York, NY 10004

rcasagra@nysutmail.org

Oriana Vigliotti

New York State United Teachers

52 Broadway, 9th Floor

New York, NY 10004

ovigliot@nysutmail.org

Keith J. Gross

New York State United Teachers

52 Broadway, 9th Floor

New York, NY 10004

kgross@nysutmail.org

Paul D. Clement

Bancroft PLLC

1919 M Street, NW

Suite 470

Washington, D.C. 20036

pclement@bancroftpllc.com

Dated this 30th day of October, 2013

/s/ Stanley Brown

Stanley J. Brown

Hogan Lovells US LLP

875 Third Avenue

New York, NY 10022

(212) 918-3000

Counsel for Employer Manhattan College


